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EXECUTIVE SUMMARY SHEET 

T m n S S U E D I Mafclf2372007 REPORTNOTf™ 

ATTENTION: 

SUBJECT: Tobacco Retailer Ordinance - Version D 

REFERENCE: 

REQUESTED ACTION: Adopt the Ordinance amending the San Diego Municipal 
Code by adding Sections 33.4501 to 33.4518, titled "Permits for Tobacco Products Sales," 
relating to requirements for police permits for tobacco product sales. 

STAFF RECOMMENDATION: Adopt the Ordinance. 

SUMMARY: Tobacco use by minors is a public health and safety risk. State laws are 
insufficient to address tobacco use by minors, and state law authorizes local governments 
to adopt their own ordinances to provide for the suspension or revocation of a local license 
for any violation of a state tobacco control law. The proposed ordinance provides for local 
regulation of tobacco retail businesses by renniring police permits. The proposed ordinance 
will discourage violations of law which prohibit or discourage the sale or distribution of 
tobacco products to minors. 

FISCAL CONSIDERATIONS: A proposed permit fee of $163 allows for full cost 
recovery of administration and enforcement costs related to this ordinance in the first year. 
Costs will be reviewed annually, and the permit fee will be adjusted, as necessary, to reflect 
true costs. Costs will be included in the Police Department's fiscal year appropriation. 

PREVIOUS COUNCIL and/or COMMITTEE ACTION: In April 2005, the Committee on 
Public Safety and Neighborhood Services was presented with two versions of a Tobacco 
Retailer Ordinance, 0-2005-65-DRAFT and O-2005-65-DRAFT-Version B. Neither 
version passed Committee. In July 2006,Version C was presented to the Committee. 
Version C received enough votes to move forward without recommendation, pending 
resolution and clarification of several issues. Those issues are addressed in Version D. 

COMMUNITY PARTICIPATION AND PUBLIC OUTREACH EFFORTS: American 
Lung Association; California Grocers Association; San Diego small business owners 

KEY STAKEHOLDERS & PROJECTED IMPACTS (if applicable^ Local retailers will 
be required to obtain police permits to sell tobacco products. 

City Attorney's Office Michael J. Aguirre 

Originating Department City Attorney 



(O-2007-128) 

000165 

PTTV AT_TQRNEV_nTGF^_T 

ORDINANCE NUMBER O- (NEW SERIES) 

DATE OF FINAL PASSAGE 

EFFECTIVE DATE 

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF 
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION 
45, SECTIONS 33.4501 TO 33.4518, TITLED "PERMITS FOR 
TOBACCO PRODUCT SALES," RELATING TO 
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT 
SALES 

This ordinance amends the Municipal Code by adding Division 45, Sections 33.4501 to 

33.4518, relating to requirements for permits for tobacco product sales. State Assembly Bill 71, 

codified in California Business and Professions Code section 22971.3, created a state licensing 

program for the sale of tobacco products, and authorizes local governments to adopt their own 

ordinances to provide for the suspension or revocation of a local license for any violation of a 

state tobacco control law. 

This ordinance provides for local regulation of tobacco retail businesses by requiring 

police permits. The intent is to discourage violations of law prohibiting the sale or distribution of 

tobacco products to minors to protect their health, welfare, and safety. It is also the intent that all 

costs associated with the administration and enforcement of this Division be borne by tobacco 

retailer applicants and permittees. 

This ordinance contains a notice that a full reading of this ordinance is dispensed with 

prior to its final passage, since a written copy was made available to the City Council and the 

public prior to the day of passage. 
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(O-2007-128) 

This ordinance shall take effect and be in force on the thirtieth day from and after its final 

passage. 

A complete copy ofthe ordinance is available for inspection in the Office ofthe City 

Clerk ofthe City of San Diego, 2nd Floor, City Administration Building, 202 C Street, San 

Diego, CA 92101. 

LLP 
03/23/07 
Or.Dept:CA 
O-2007-128 
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ORDINANCE NUMBER 0- (NEW SERIES) 

DATE OF FINAL PASSAGE 

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF 
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION 
45, SECTIONS 33.4501 TO 33.4518, TITLED "PERMITS FOR 
TOBACCO PRODUCT SALES," RELATING TO 
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT 
SALES 

WHEREAS, according to the National Institutes of Health, minors face social, 

psychological, and educational challenges,'exposing them to various risk factors for drug abuse, 

including the underage use of legal drugs like tobacco; and 

WHEREAS, minors who use tobacco products face profound consequences, including 

illness, cancer, addiction, increased drug use, poor school performance, and a host of other 

similar maladies; and 

WHEREAS, according to the American Cancer Society, nearly all first use of tobacco 

products by minors occurs before high school graduation, and if such use is curtailed, then 

minors are likely to not use tobacco at all; and 

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of 

cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase, 

receipt, or possession of tobacco products to minors; and 

WHEREAS, state law requires tobacco retailers to check the identification of tobacco 

purchasers who reasonably appear to be under 18 years of age (Business and Professions Code 
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section 22956) and provides procedures for onsite sting inspections of tobacco retailers using 

-persons-under+8^years"o-fage"('Busiiiess and~Professions"eode se'Ctit)rr22952)rand 

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other 

tobacco products at alarming rales; and 

WHEREAS, a 2004 purchase survey by the American Lung Association of San Diego 

and Imperial Counties showed that 43.6 percent of 264 stores surveyed in the City of San Diego 

sell cigarettes to minors; and 

WHEREAS, the City Council ofthe City of San Diego has a substantial interest in 

promoting compliance with state law prohibiting the sale of cigarettes and tobacco products to 

minors; promoting compliance with federal, state, and local laws intended to discourage the 

purchase of tobacco products by minors; and in protecting children from being lured into illegal 

activity through the misconduct of adults; and 

WHEREAS, the California courts in cases such as Cohen v. Board of Supervisors, 40 

Cal. 3d 277 (1985) and^ravo Vendingv. City of Mirage, 16 Cal. App. 4th 383 (1993), have 

affirmed the power of local governments to regulate business activity in order to discourage 

violations ofthe law; and 

WHEREAS, state law (Health and Safety Code section 11364.7) authorizes revocation of 

a business license if a person possesses with intent to furnish drug paraphernalia, knowing, or 

under circumstances where one reasonably should know, that it will be used to inject, ingest, 

inhale, or otherwise introduce into the human body a controlled substance; and 

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, (Business and 

Professions Code section 22971.3) created a state licensing program for the sale of tobacco 
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products and authorizes local governments to adopt their own ordinances to provide for the 

suspension or revocation of a local"!icense for any violation of ITstate tobacco control law; 

WHEREAS, the City Council ofthe City of San Diego finds and declares that the 

purpose ofthe ordinance is: 

(1) To regulate tobacco retail businesses by requiring police permits; and 

(2) To discourage violations of law which prohibit or discourage the sale or 

distribution of tobacco products to minors; and 

(3) To protect the health, welfare, and safety of minors; NOW, THEREFORE, 

BE IT ORDAINED, by the Council ofthe City of San Diego, as follows: 

Section 1. That Chapter 3, Article 3, ofthe San Diego Municipal Code be and is 

hereby amended by adding Division 45, Sections 33.4501 through 33.4518, titled 

"Permits for Tobacco Product Sales," to read as follows: 

§33.4501 Purpose and Intent 

It is thepurpose and intent of this Division to provide for local regulation 

of tobacco retail businesses by requiring police permits. The intent is to 

discourage violations of law prohibiting the sale or distribution of tobacco 

products to minors to protect their health, welfare, and safety. It is also the 

intent that all costs associated with the administration and enforcement of 

this Division be borne by tobacco retailer applicants and permittees. 

§33.4502 Definitions 

Except as otherwise provided, for purposes of this Division: 

"Person" has the same meaning as used in Section 11.0210. 
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"Police permif has the same meaning as used in Municipal Code section 

337020 iT'For'purffo'SSs^oTthts'Drvrsion7the"CityTfeasurer may endorse a 

business tax certificate with "Tobacco Retailer Endorsemenr indicating a 

police permit to operate as a tobacco retailer has been issued. 

"Tobacco products" means any substance containing tobacco leaf, 

including, but not limited to, cigarettes, pipe tobacco, snuff, chewing 

tobacco, dipping tobacco, or any other preparation of tobacco. 

"Tobacco retailer" means any person who owns or operates, in whole or 

in part, a business for profit or not for profit who engages in tobacco 

retailing. 

"Tobacco retailing" means selling., offering for sale, or offering to 

exchange for any form of consideration, tobacco, tobacco products or 

tobacco paraphernalia. 

"Tobacco retailer endorsement" shall have the same meaning as "Police 

Permir except that it may also be issued by the City Treasurer. 

§ 33.4503 Police Permit Required for Tobacco Retailer 

(a) It is unlawful for any person to operate as a tobacco retailer 

without a police permit. 

(b) It is unlawful for any person to engage in tobacco retailing unless 

the owner or operator has been issued a police permit to operate as 

a tobacco retailer at that location. 

(c) A tobacco retailer shall obtain a separate police permit for each 

fixed location from which he or she en^a^es in tobacco retailing. 
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(d) No police permit shall be issued for any person operating as a 

tubacco •/•eftf/feraranylD'catibn othBrthmra~fixed locaiion: 

(e) This section does not apply to sales or exchanges not made to the 

public. 

§33.4504 Enforcement Authority 

(a) The administration and enforcement of this Division shall be 

divided between the City Treasurer and the Chief of Police. 

Subject to approval from the Chief of Police, the City Treasurer 

shall be responsible for accepting applications for a police permit 

to operate as a tobacco retailer, and for issuing the permit by 

endorsing the applicant's business tax certificate to indicate that a 

police permit has been issued authorizing the permittee to operate a 

tobacco retailing business. The Chief of Police shall be responsible 

for determining the fitness of applicants for a police permit to 

operate as a tobacco retailer, investigating any violations of this 

Division, and for taking administrative action against any police 

permit issued under this Division. 

(b) The City Treasurer shall accept an application to operate as a 

tobacco retailer and, subject to approval from the Chief of Police, 

endorse a tobacco retailer's business tax certificate with "Tobacco 

Retailer Endorsement." indicating a police permit to operate as a 

tobacco retailer has been issued. 

-PAGE 5 OF 15-



000172 

(c) Any information provided to or gathered by the City Treasurer 

uiid'er this DivisioirsKaIl"alsol)e shared with and made available to 

the Chief of Police. 

§33.4505 Tobacco Retailer Permit Application Contents 

(a) Each applicant fox a police permit to operate as a tobacco retailer 

shall furnish the following information to the City Treasurer: 

(1) The full true name and any other names ever used by the 

applicant. 

(2) The current residential address and telephone number ofthe 

applicant. 

(3) The address ofthe proposed tobacco retailer business 

location. 

(4) Each residential address ofthe applicant for the five years 

immediately preceding the date ofthe application, and the 

inclusive dates of each address. 

(5) All fictitious business names ever used by applicant and the 

respective addresses of those businesses. 

(6) Written proof that the applicant is at least eighteen years of 

age. 

(7) A valid social security number. 

(8) Applicant's height, weight, and color of eyes and hair. 

(9) Photographs ofthe applicant as specified by the Chief of 

Police. 
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(10) Applicant's business, occupation, and employment history 

for"thB~frvry5"ars~inTm?dtmelypreceding"tlTe date of 

application, including addresses and dates of employment. 

(11) Whether the applicant has ever had any license or permit 

issued by any agency or board, or any city, county, state or 

federal agency suspended or revoked, or has had any 

professional or vocational license or permit suspended or 

revoked within five years immediately preceding the 

application, and the reason for the suspension or 

revocation. 

(12) All criminal convictions, including those dismissed 

pursuant to Penal Code section 1203.4, except traffic 

infractions, and a statement ofthe dates and places of such 

convictions. 

(13) The name and address ofthe current owner and lessor of 

the real property upon which the proposed tobacco 

retailing business is to be conducted, and a copy ofthe 

lease or rental agreement. 

(14) All business tax certificates. 

(15) Information regarding licenses required under the 

"Cigarette and Tobacco Products Licensing Act of 2003," 

found in Business and Professions Code sections 22970, et 

seq., including, but not limited to, copies of applications for 
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licenses, licenses issued, and any documentation regarding 

the reasons for therdemal o\ sncYTlicense. 

(16) Such other identification and information, including 

fingerprints, as may be required in order to discover the 

truth ofthe matters herein specified as required to be set 

forth in the application. 

(b) In addition to the information required by Municipal Code section 

33.4505(a), an applicant for a tobacco retailing permit shall 

furnish the following information to the City Treasurer: 

(1) If the applicant is a corporation, the name ofthe 

corporation exactly as shown in its Articles of 

Incorporation or Charter, together with the state and date of 

incorporation, and names and residential addresses of each 

of its current officers and directors, and of each stockholder 

holding more than 25 percent ofthe stock ofthe 

corporation; 

(2) If the applicant is a partnership, the name and residential 

address of each ofthe partners, including limited partners;, 

(3) If the applicant is a limited partnership, a copy of the 

limited partnership's certificate of limited partnership as 

filed with the County Clerk; 
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(4) If one or more ofthe limited partners is a corporation, the 

ap j J l t t^ r s f i^ p rov i t t eT^ 

required by Municipal Code section 33.4505(b)(1); 

(5) If the applicant is a corporation or partnership, the name of 

the responsible managing officer. 

(c) An applicant for a police permit to operate as a tobacco retailer 

shall submit a signed declaration certifying that he or she has not 

been convicted of or faced administrative action based on 

violations ofthe offenses listed in Municipal Code section 

33.4510. 

§33.4506 Coroorate Officers and Partners Deemed Annlicants 

Each corporate officer or partner of a tobacco retailing business is deemed 

an applicant and each shall provide the information required in Municipal 

Code section 33.4505. 

§33.4507 Designation of Responsible Managing Officer, Signature on 

Applications 

An applicant that is a corporation or partnership shall designate one of its 

officers or general partners to act as its responsible managing officer. The 

responsible managing officer may complete and sign all applications on 

behalf of the corporate officers and partners. 
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§33.4508 Proof of State Licenses, Permits, and Certifications Required Before 
|ssiianc^nf_Tnhacrn-Ri>.tiiilpr_gpj-_niit 

In addition to the requirements of Municipal Code section 33.4505, any 

person desiring a police permit to operate as a tobacco retailer shall 

furnish to the City Treasurer copies of all state licenses, permits, and 

certifications related to the sale of tobacco products and alcoholic 

beverages at the fixed location ofthe proposed tobacco retailing business. 

§33.4509 Investigation Prior to Issuance of Tobacco Retailer Permit 

(a) The Chief of Police, or other designated official, shall make an 

investigation as may be deemed sufficient as stated in Municipal 

Code section 33.0301 to determine an applicant's fitness to operate 

as a tobacco retailer. The Chief of Police shall have authority to 

grant or deny a police permit, and to determine whether to take 

administrative action against a police permit under this Division. 

(b) An investigation for a permit to operate as a tobacco retailer shall 

be conducted as prescribed in Municipal Code sections 33.0302, 

33.0303(a), 33.0304, 33.0306, 33.0307, 33.0308, 33.0309, 

33.0310, 33.0311, 33.0312, and 33.0313. 

§33.4510 Grounds for Denial of Tobacco Retailer Permit 

In addition to the grounds for denial stated in Municipal Code section 

33.0305(a)-(f), an application for a police permit to operate as a tobacco 

retailer shall be denied for any ofthe following reasons: The applicant 

has within five years immediately preceding the date ofthe filing ofthe 

application been convicted of, suffered any civil penalty, or faced 
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administrative action against any type of license for violations of any 

toba^lTcCmtfO'riaw, including, but noi limitedToTTHeTSUowing offenses: 

Penal Code section 308, Business and Professions Code sections 22950, et 

seq. ("Stop Tobacco Access to Kids Enforcement Act" or the "STAKE 

Act"), Business and Professions Code sections 22970, et seq. ("Cigarette 

and Tobacco Products Licensing Act of 2003"), or a charge of violating a 

lesser-included or lesser-related offense including, but not limited to, 

Penal Code section 415, in satisfaction of, or as a substitute for, an original 

charge of any ofthe offenses listed in this section. 

§33.4511 Right to Appeal Denial of Tobacco Retailer Permit 

Any applicant denied a permit lo operate as a tobacco retailer shall be 

afforded an appeal as prescribed in Municipal Code sections 33.0501, 

33.0502, 33.0503, 33.0504, 33.0505, and 33.0508. 

§33.4512 Permit Fees 

(a) All costs associated with administration and enforcement of this 

Division including, but not limited to, investigating/?erm/? 

applications, processing permit applications, inspecting, 

regulating, and enforcing this Division, and providing for appeals, 

shall be borne by applicants and permittees. The Mayor shall 

assess a fee for a police permit to operate as a tobacco retailer 

according to the schedule set in the City Clerk's Composite Rate 

Book. Fees will be reviewed annually. 

(b) A permit issued under this Division shall be valid for a period of 

one year from the date of issuance. 
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§33.4513 Tobacco Retailer Operating Requirements 

~('a") A tobacco retailer shairkeep"and^ost his or her police permiT, 

issued under this Division, in the manner prescribed in Municipal 

Code sections 33.0105(a) and (c). This subsection is regulatory 

only. 

(b) Tobacco retailers shall not allow, at any location for which they 

have a police permit to operate as a tobacco retailer, a violation of 

any tobacco control law including, but not limited to, the offenses 

listed in Municipal Code section 33.4510. Tobacco retailers shall 

be responsible for the acts of others who violate tobacco control 

laws at any location for which the tobacco retailer possesses a 

police permit to operate as a tobacco retailer. This subsection is 

regulatory only. 

(c) A tobacco retailer shall display in a conspicuous and prominent 

location near tobacco products, information, in a manner 

established by the Chief of Police, on how to report violations of 

tobacco control laws including, but not limited to, reporting sales 

of tobacco products to minors, to the Chief of Police. 

(d) Clerks who transact tobacco products sales in tobacco retailer 

establishments shall themselves be the minimum legal age to 

purchase tobacco products (currently 18 years of age). This 

subsection is regulatory only. 
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(e) Tobacco retailers shall check the age of purchasers of tobacco 

~~ "products who reasonably appear to be undeTfhe age of 27. This" 

subsection is regulatory only. 

§33.4514 Penalties and Regulatory Action 

(a) All penalties and regulatory action related to a police permit issued 

to operate as a tobacco retailer shall be conducted as prescribed in 

Municipal Code sections 33.0401 to 33.0406. 

(b) \f a police permit issued under this Division is suspended or 

revoked, the permittee shall post, consistent with section 

33.4513(a), written notice of such revocation for the duration of 

the suspension or revocation with their business tax certificate 

showing a tobacco retailer endorsement. 

(c) If a police permit issued under this Division is suspended or 

revoked, all tobacco products and tobacco paraphernalia shall be 

removed from public view for the duration ofthe suspension or 

revocation. 

§33.4515 Additional Penalties 

Pursuant to Health and Safety Code section 11364.7, a business license 

shall be revoked if a person possesses with intent to furnish drug 

paraphernalia, knowing, or under circumstances where one reasonably 

should know, that it will be used to inject, ingest, inhale, or otherwise 

introduce into the human body a controlled substance. 
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§33.4516 Tobacco Retailer Permit Not Transferable 

A police permit issued under this Division is not transferable. 

§33.4517 Grandfather Clause 

Notwithstanding Section 33.4510, convictions for offenses listed in 

Section 33.4510 shall not be used to deny an application for a police 

permit under this Division if the dale ofthe conviction was prior to the 

passage of this Division. 

§33.4518 Reporting 

The Chief of Police shall, on a yearly basis or as requested by the Public 

Safety and Neighborhood Services Committee, report to the Public Safety 

and Neiehborhood Services Committee the fnllnwing inform ati orr 
• - ' * - • — 

(a) A summary of activity related to the administration and 

enforcement of this Division; and 

(b) An accounting of all funds received and used for the administration 

and enforcement of this Division; and 

(c) The estimated rate of illegal sales of tobacco products to minors 

within the City of San Diego. 

Section 2. That a full reading of this ordinance is dispensed with prior to its final 

passage, a written or printed copy having been available to the City Council and the public a day 

prior to its final passage. 
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Section 3. This ordinance shall take effect and be in force on the one hundred and 

eightieth day from and afEerits~fmal passage. 

APPROVED: MICHAEL J. AGUIRRE, City Attorney 

By m 
Michael J. Aguirre 
City Attorney 

LLP 
03/23/07 
Or.Dept:Police 
O-2007-128 

I hereby certify that the foregoing Ordinance was passed by the Council of the City of San 
Diego, at this meeting of L 

ELIZABETH S. MALAND 
City Clerk 

By 
Deputy City Clerk 

Approved: 
(date) JERRY SANDERS, Mayor 

Vetoed: 
(date) JERRY SANDERS, Mayor 
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(O-2006-161) 

ORDINANCE NUMBER O- (NEW SERIES) 

-DATE-OPFINAirPA-SSAQE-

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF 
THE SAN DIEGO MUNICIPAL CODE BY ADDrNG DIVISION 
45, SECTIONS 33.4501 TO 33.4519, TITLED "PERMITS FOR 
TOBACCO PRODUCT SALES," RELATING TO 
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT 
SALES 

WHEREAS, according to the National Institutes of Health, young people entering high 

school face social, psychological, and educational challenges, exposing them to various risk 

factors for drug abuse, including the underage use of legal drugs like tobacco; and 

WHEREAS, minors who use tobacco products face profound consequences, including 

illness, cancer, addiction, increased drug use, poor school performance, and a host of other 

similar maladies; and 

WHEREAS, according to the American Cancer Society, nearly all first use of tobacco 

products by minors occurs before high school graduation, and if such use is curtailed, then 

minors are likely to not use tobacco at all; and 

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of 

cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase, 

receipt, or possession of tobacco products to minors; and 

WHEREAS, state law requires tobacco retailers to check the identification of tobacco 

purchasers who reasonably appear to be under 18 years of age (Business and Professions Code 
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section 22956) and provides procedures for onsite sting inspections of tobacco retailers using 

persons under 18 years of age (Business and Professions Code section 22952); and 

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other 

tobacco products at alarming rates; and 

WHEREAS, a recent survey by the American Lung Association of San Diego and 

Imperial Counties carried out in San Diego County showed that as many as 43.9 percent of 244 

stores surveyed in the City of San Diego sell cigarettes to minors; and 

WHEREAS, the City Council ofthe City of San Diego has a substantial interest in 

promoting compliance with state law prohibiting the sale of cigarettes and tobacco products to 

minors; promoting compliance with federal, state, and local laws intended to discourage the 

purchase of tobacco products by minors; and in protecting children from being lured into illegal 

activity through the misconduct of adults; and 

WHEREAS, the California Courts in cases such as Cohen v. Board of Supervisors, 40 

Cal. 3d 277 (1985) and Bravo Vending v. City of Mirage, 16 Cal. App. 4th 383 (1993), have 

affirmed the power of local governments to regulate business activity in order to discourage 

violations ofthe law; and 

WHEREAS, state law (Health and Safety Code section 11364.7) authorizes revocation of 

a business license if a person possesses with intent to furnish drug paraphernalia, knowing, or 

under circumstances where one reasonably should know, that it will be used to inject, ingest, 

inhale, or otherwise introduce into the human body a controlled substance; and 

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, (Business and 

Professions Code section 22971.3) created a state licensing program for the sale of tobacco 
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products and authorizes local governments to adopt their own ordinances to provide for the 

suspension or revocation of a local license for any violation of a state tobacco control law; 

WHEREAS, the City Council ofthe City of San Diego finds and declares that the 

purpose ofthe ordinance is: 

(1) To regulate tobacco retail businesses by requiring police permits; and 

(2) To discourage violations of law which prohibit or discourage the sale or 

distribution of tobacco products to minors; and 

(3) To protect the health, welfare, and safety of minors; NOW, THEREFORE, 

BE IT ORDAINED, by the Council ofthe City of San Diego, as follows: 

Section 1. That Chapter 3, Article 3, ofthe San Diego Municipal Code be and is 

hereby amended by adding Division 45, Sections 33.4501 through 33.4519, titled 

"Permits for Tobacco Product Sales," to read as follows: 

§33.4501 Purpose and Intent 

It is the purpose and intent of this Division to provide for local regulation 

of tobacco retail businesses by requiring police permits. The intent is to 

discourage violations of law prohibiting the sale or distribution of tobacco 

products to minors to protect their health, welfare, and safety. It is also the 

intent that all costs associated with the administration and enforcement of 

this Division be borne by tobacco retailer applicants and permittees. 

§33.4502 Definitions 

Except as otherwise provided, for purposes of this Division: 

"Person" has the same meaning as used in Section 11.0210. 
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'•'Police permit" has the same meaning as used in Municipal Code section 

33.0201. For purposes of this Division, the City Treasurer may endorse a 

§ 33.4503 

business tax certificate with "Tobacco Retailer Endorsement" indicating a 

police permit to operate as a tobacco retailer has been issued. 

"Tobacco products" means any substance containing tobacco leaf, 

including, but not limited to, cigarettes, pipe tobacco, snuff, chewing 

tobacco, dipping tobacco, or any other preparation of tobacco. 

"Tobacco retailer" means any person who owns or operates, in whole or 

in part, a business for profit or not for profit who engages in tobacco 

retailing. 

"Tobacco retailing" means selling, offering for sale, or offering to 

exchange for any form of consideration, tobacco, tobacco products or 

tobacco paraphernalia. Unclude "providing free of low cost tobacco 

products for business purposes" if yoii want to compel "bar nights" tn 

obtain a permit to give away free samples.] 

"Tobacco retailer endorsement" shall have the same meaning as "Police 

Permit" except that it may also be issued by the City Treasurer. 

Police Permit Required for Tobacco Retailer 

(a) It is unlawful for any person to operate as a tobacco retailer 

without a police permit. 

(b) It is unlawful for any person to engage in tobacco retailing unless 

the owner or operator has been issued a police permit to operate as 

a tobacco retailer at that location. 
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(c) A tobacco retailer must obtain a separate police permit for each 

fixed location from which he or she engages in tobacco retailing. 

(3) No potfce permifsHaTTbe issued tor any person operating as a 

tobacco retailer at any location other than a fixed location. 

(e) This section does not apply to sales or exchanges not made to the 

public. 

§33.4504 Enforcement Authority 

(a) The administration and enforcement of this Division shall be 

divided between the Chief of Police and the City Treasurer. The 

Chief of Police shall be responsible for determining the fitness of 

applicants for a police permit to operate as a tobacco retailer, 

investigating any violations of this Division, and for taking 

administrative action against any police permit issued under this 

Division. Subject to approval from the Chief of Police, the City 

Treasurer is responsible for accepting applications for a police 

permit to operate as a tobacco retailer, and for issuing the permit 

by endorsing the applicant's business tax certificate to indicate that 

a police permit has been issued authorizing the permittee to operate 

a tobacco retailing business. 

(b) The City Treasurer may accept an application to operate as a 

tobacco retailer and, subject to approval from the Chief of Police, 

endorse a tobacco retailer's business tax certificate with "Tobacco 

Retailer Endorsement," indicating a police permit to operate as a 

tobacco retailer has been issued. 
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(c) Any information provided to or gathered by the City Treasurer 

under this Division shall also be shared with and made available to 

the Chief of Police. 

§33.4505 Tobacco Retailer Permit Application Contents 

(a) Each applicant for a police permit to operate as a tobacco retailer 

shall furnish the following information to the City Treasurer: 

(1) The full true name and any other names ever used by the 

applicant. 

(2) The current residential address and telephone number ofthe 

applicant. 

(3) The address ofthe proposed tobacco retailer business 

location. 

(4) Each residential address ofthe applicant for the five years 

immediately preceding the date ofthe application, and the 

inclusive dates of each address. 

(5) All fictitious business names ever used by applicant and the 

respective addresses of those businesses. 

(6) Written proof that the applicant is at least eighteen years of 

age, 

(7) A valid social security number. 

(8) Applicant's height, weight, and color of eyes and hair. 

(9) Photographs ofthe applicant as specified by the Chief of 

Police. 
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(10) Applicant's business, occupation, and employment history 

for the five years immediately preceding the date of 

application, including addresses and dates of employment. 

(11) Whether the applicant has ever had any license or permit 

issued by any agency or board, or any city, county, state or 

federal agency suspended or revoked, or has had any 

professional or vocational license or permit suspended or 

revoked within five years immediately preceding the 

application, and the reason forthe suspension or 

revocation. 

(12) All criminal convictions, including those dismissed 

pursuant to Penal Code section 1203.4, except traffic 

infractions, and a statement ofthe dates and places of such 

convictions. 

(13) The name and address ofthe current owner and lessor of 

the real property upon which the proposed tobacco 

retailing business is to be conducted, and a copy ofthe 

lease or rental agreement. 

(14) All business tax certificates. 

(15) Information regarding licenses required under the 

"Cigarette and Tobacco Products Licensing Act of 2003," 

found in Business and Professions Code sections 22970, et 

seq., including, but not limited to, copies of applications for 
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licenses, licenses issued, and any documentation regarding 

the reasons for the denial of such license. 

(16) Such other identification and information, including 

fingerprints, as may be required in order to discover the 

truth ofthe matters herein specified as required to be set 

forth in the application. 

(b) In addition to the information required by Municipal Code section 

33.4505(a), an applicant for a tobacco retailing permit must 

furnish the following information to the City Treasurer: 

(1) If the applicant is a corporation, the name ofthe 

corporation exactly as shown in its Articles of 

Incorporation or Charter, together with the state and date of 

incorporation, and names and residential addresses of each 

holding more than 25 percent ofthe stock ofthe 

corporation; 

(2) If the applicant is a partnership, the name and residential 

address of each ofthe partners, including limited partners; 

(3) If the applicant is a limited partnership, a copy ofthe 

limited partnership's certificate of limited partnership as 

filed with the County Clerk; 
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(4) If one or more ofthe limited partners is a corporation, the 

applicant shall provide the information about that partner 

required by Municipal Code section 33.4505(b)(1); 

(5) If the applicant is a corporation or partnership, the name of 

the responsible managing officer. 

(6) A copy of the/oftacco retailer's state tobacco retailer 

license. [NOTE: This makes sure that the retailer is in 

compliance with the state licensing law before issuing a 

local license.! 

(c) An applicant for a police permit to operate as a tobacco retailer 

shall submit a signed declaration certifying that he or she has not 

been convicted of or faced administrative action based on 

violations ofthe offenses listed in Municipal Code section 

33,4530. It is unlawful to submit a false untruthful or misleading 

declaration. 

§33.4506 Corporate Officers and Partners Deemed Applicants 

Each corporate officer or partner of a tobacco retailing business is deemed 

an applicant and each must provide the information required in Municipal 

Code section 33.4505. 

§33.4507 Designation of Responsible Managing Officer, Signature on 

Applications 

An applicant that is a corporation or partnership shall designate one of its 

officers or general partners to act as its responsible managing officer. The 

.{ Formatted: Font: Italic 
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responsible managing officer may complete and sign all applications on 

behalf of the corporate officers and partners. 

§33.4508 Proof of State Licenses, Permits, and Certifications Required Before 

Issuance of Tobacco Retailer Permit 

In addition to the requirements of Municipal Code section 33.4505, any 

person desiring a police permit to operate as a tobacco retailer shall 

furnish to the City Treasurer all state licenses, permits, and certifications 

related to the sale of tobacco products and alcoholic beverages at the fixed 

location ofthe proposed tobacco retailing business. 

§33.4509 Investigation Prior to Issuance of Tobacco Retailer Permit 

(a) The Chief of Police, or other designated official, shall make an 

investigation as may be deemed sufficient as stated in Municipal 

Code section 33.0301 to determine an applicant's fitness to operate 

as a tobacco retailer. The Chief of Police shall have authority to 

grant or deny a police permit, and to determine whether to take 

administrative action against a police permit under this Division. 

(b) An investigation for a permit to operate as a tobacco retailer shall 

be conducted as prescribed in Municipal Code sections 33.0302, 

33.0303(a), 33.0304, 33.0306, 33.0307, 33.0308, 33.0309, 

33.0310, 33.0311,33.0312, and 33.0313. 

§33.4510 Grounds for Denial of Tobacco Retailer Permit 
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In addition to the grounds for denial stated in Municipal Code section 

33.03Q5(a)-(f), an application for a police permit to operate as a tobacco 

retailer shall be denied for any ofthe following reasons: The applicant 

has within five years immediately preceding the date ofthe filing ofthe 

application been convicted of, suffered any civil penalty, or faced 

administrative action against any type of license for violations of any 

tobacco control law, including, but not limited to, the following offenses: 

Penal Code section 308, Business and Professions Code sections 22950, et 

seq. ("Stop Tobacco Access to Kids Enforcement Act" or the "STAKE 

Act"), Business and Professions Code sections 22970, et seq. ("Cigarette 

and Tobacco Products Licensing Act of 2003"), Business and Professions 

Code sections 17200. et seq. (Unlawful. Unfair or Fraudulent Business 

Act or Practice) premised on a violation of a tobacco related law, or a 

charge of violating a icsser-inciuuSu or icsser-reiateu ouciisc including, 

but not limited to, Penal Code section 415, in satisfaction of, or as a 

substitute for, an original charge of any ofthe offenses listed in this 

section. 

§33.4511 Right to Appeal Denial of Tobacco Retailer Permit 

Any applicant denied a permit to operate as a tobacco retailer shall be 

afforded an appeal as prescribed in Municipal Code sections 33.0501, 

33.0502, 33.0503, 33.0504, 33.0505, and 33.0508. 

§33.4512 Permit Fees 

(a) All costs associated with administration and enforcement of this 

Division including, but not limited to, investigating permit 
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applications, processing permit applications, inspecting, 

regulating, and enforcing this Division, and providing for appeals, 

shall be borne by applicants and permittees. The City Manager 

may assess a fee for a police permit to operate as a tobacco 

retailer according to the schedule set in the City Clerk's 

Composite Rate Book. 

(b) A permit issued under this Division shall be valid for a period of 

one year from the date of issuance. 

§33.4513 Tobacco Retailer Operating Requirements 

(a) A tobacco retailer must keep and post his or her police permit, 

issued under this Division, in the manner prescribed in Municipal 

Code sections 33.0105(a) and (c). This subsection is regulatory 

only. 

fW\ T n h n n f n r a f n i l o i - ? c h n l l n n l n l l r v w a t a n v I n r n t i r i n -fnr n/Viir-h t h p v 

have a police permit to operate as a tobacco retailer, a vioiation of 

any tobacco control law including, but not limited to, the offenses 

listed in Municipal Code section 33.4510. Tobacco retailers shall 

be responsible for the acts of others who violate tobacco control 

laws at any location for which the tobacco retailer possesses a 

police permit to operate as a tobacco retailer. This subsection is 

regulatory only. 

(c) A tobacco retailer must display in a conspicuous and prominent 

location near tobacco products, information, in a manner 
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tobacco control laws including, but not limited to, reporting sales 

of tobacco products to minors, to the Chief of Police. 

id) A ̂ obacco retailer may not provide a venue for smoking or 

consuming anylobacco product anywhere at the permitted 

location, either indoors or outdoors. [NOTE: This eliminates 

hookah bars.] 

§33.4514 Penalties and Regulatory Action 

(a) All penalties and regulatory action related to a police permit issued 

to operate as a tobacco retailer shall be conducted as prescribed in 

Municipal Code sections 33.0401 to 33.0406. 

(b) If a police permit issued under this Division is suspended or 

revoked, the permittee must post, consistent with section 

33 4513fa) written notice cf such revocation for the duration of 

the suspension or revocation with their business tax certificate 

showing a tobacco retailer endorsement. 

§33.4515 Additional Penalties 

Pursuant to Health and Safety Code section 11364.7, a business license 

may be revoked ifaperson possesses with intent to furnish drug 

paraphernalia, knowing, or under circumstances where one reasonably 

should know, that it will be used to inject, ingest, inhale, or otherwise 

introduce into the human body a controlled substance, 

S33.4515 Civil Suit 

-{ Formatted: Font: Italic 
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/a) Not withstanding any other provision of this Division or this Code, 

the Citv Attorney or Citv Prosecutor fNOTE: define these in 

ib l 

definitions section?] mav seek a civil injunction to enforce this 

Division or to prohibit a violation of a police permit or may bring a 

civil suit under Business and Professions Code sections 17200. et 

seq. (unlawful, unfair or fraudulent business act or practice) for a 

violation of this Division or a violation ofapolice permit. If the 

City Attorney or Citv Prosecutor prevails, in addition to any other 

remedies ordered by the court, any police permit at issue shall be 

suspended for a minimum of: ten days for a first suspension in five 

years: 30 days for a second suspension in five years: 120 days for a 

third suspension in five years; and five years for a fourth 

suspension in five years. The Citv Attorney and City Prosecutor 

Miall recoup any cxpciiditure made to ciifuice this Division ffOiii 

the permit fee proceeds and the permit fee shall be calculated to 

include such reimbursements, ["NOTE: This gives the citv attorney 

an express role in enforcement to back up any strong talk to the 

retailers.] 

Anv violation of this Division or of a police permit is hereby 

declared to be a public nuisance. [NOTE: This adds another 

enforcement possibility: civil suit for nuisance abatement.] 

Formatted: Font Italic 
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JNOTE: I feel strongly that if the citv knows the police will not have 

the manpower to enforce compliance with the permit requirements. 

--•• Formatted: Indent: Left: 0.01" 
Hanging: 1.51" 

" ( F o r m a t t e d : Font: Bold 

alternative enforcement mechanisms should be included.] 

§33.4516 Tobacco Retailer Permit Not Transferable 

A police permit issued under this Division is not transferable. 

§33.4517 Grandfather Clause 

Convictions for offenses listed in Section 33.4510 shall not be used to 

deny an application for a police permit under this Division if the date of 

the conviction was prior to the passage of this Division. . 

§33.4518 Reporting 

The Chief of Police shall, on a yearly basis or as requested by the Public 

Safety and Neighborhood Services Committee, report to the Public Safety 

and Neighborhood Services Committee the following information; 

(a) A summary of activity related to the administration and 

enforcement of this Division; and 

(b) An accounting of all funds received and used for the administration 

and enforcement of this Division; and 

(c) The estimated rate of illegal sales of tobacco products to minors 

within the City of San Diego. 

§33.4519 Sunset Clause 

This Division shall be repealed five years from and after the final passage 

of this Division, unless this section is repealed. 
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Section 2. That a frill reading of this ordinance is dispensed with prior to its final 

passage, a written or printed copy having been available to the City Council and the public a day 

prior to its final passage. 

Section 3. This ordinance shall take effect and be in force on the one hundred and 

eightieth day from and after its final passage. 

APPROVED: MICHAEL J. AGUIRRE, City Attorney 

By 
Linda L. Peter 
Deputy City Attorney 

LLP 
06/27/06 
Or.Dept:Police 
O-2006-161 

I hereby certify that the foregoing Ordinance was passed by the Council ofthe City of San 
Diego, at this meeting of . 

ELIZABETH S. MALAND 
City Clerk 

By. 
Deputy City Clerk 

Approved: , 
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(date) JERRY SANDERS, Mayor 

^Vetoed^ 
(date)" " JERRTST&DERS, Mayor 
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VERSION C 
(O-2006-161) 

ORDINANCE NUMBER 0- : (NEW SERIES) 

DATE OF FINAL PASSAGE 

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF 
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION 
45, SECTIONS 33.4501 TO 33.4519, TITLED "PERMITS FOR 
TOBACCO PRODUCT SALES," RELATING TO 
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT 
SALES 

WHEREAS, according to the National Institutes of Health, young people entering high 

school face social, psychological, and educational challenges, exposing them to various risk 

factors for drug abuse, including the underage use of legal drugs like tobacco; and 

WHEREAS, minors who use tobacco products face profound consequences, including 

illness, cancer, addiction, increased drug use, poor school performance, and a host of other 

similar maladies; and 

WHEREAS, according to the American Cancer Society, nearly all first use of tobacco 

products by minors occurs before high school graduation, and if such use is curtailed, then 

minors are likely to not use tobacco at all; and 

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of 

cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase, 

receipt, or possession of tobacco products to minors; and 

WHEREAS, state law requires tobacco retailers to check the identification of tobacco 

purchasers who reasonably appear to be under 18 years of age (Business and Professions Code 
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section 22956) and provides procedures for onsite sting inspections of tobacco retailers using 

'p'efscmrMfcrrryea^ — : "~ 

WHEREAS, despite these restrictions,.minors continue to obtain cigarettes and other 

tobacco products at alarming rates; and 

WHEREAS, a 2004 purchase survey by the American Lung Association of San Diego 

and Imperial Counties showed that 43.6 percent of 264 stores surveyed in the City of San Diego 

sell cigarettes to minors; and 

WHEREAS, the City Council ofthe City of San Diego has a substantial interest in 

promoting compliance with state law prohibiting the sale of cigarettes and tobacco products to 

minors; promoting compliance with federal, state, and local laws intended to discourage the 

purchase of tobacco products by minors; and in protecting children from being lured into illegal 

activity through the misconduct of adults; and 

WHEREAS, the California Courts in cases such as Cohen v. Board of Supervisors, 40 

Cal. 3d 277 (1985) and Bravo Vending v. City of Mirage, 16 Cal. App. 4th 383 (1993), have 

affirmed the power of local governments to regulate business activity in order to discourage 

violations of the law; and 

WHEREAS, state law (Health and Safety Code section 11364.7) authorizes revocation of 

a business license if a person possesses with intent to furnish drug paraphernalia, knowing, or 

under circumstances where one reasonably should know, that it will be used to inject, ingest, 

inhale, or otherwise introduce into the human body a controlled substance; and 

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, (Business and 

Professions Code section 22971.3) created a state licensing program for the sale of tobacco 
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products and authorizes local governments to adopt their own ordinances to provide for the 

^u^ensron'vr revocatioirtrf^ — — -

WHEREAS, the City Council of the City of San Diego finds and declares that the 

purpose ofthe ordinance is: 

(1) To regulate tobacco retail businesses by requiring police permits; and 

(2) To discourage violations of law which prohibit or discourage the sale or 

distribution of tobacco products to minors; and 

(3) To protect the health, welfare, and safety of minors; NOW, THEREFORE, 

BE IT ORDAINED, by the Council ofthe City of San Diego, as follows: 

Section 1. That Chapter 3, Article 3, ofthe San Diego Municipal Code be and is 

hereby amended by adding Division 45, Sections 33.4501 through 33.4519, titled 

"Permits for Tobacco Product Sales," to read as follows: 

§33.4501 Purpose and Intent 

It is the purpose and intent of this Division to provide for local regulation 

of tobacco retail businesses by requiring police permits. The intent is to 

discourage violations of law prohibiting the sale or distribution of tobacco 

products to minors to protect their health, welfare, and safety. It is also the 

intent that all costs associated with the administration and enforcement of 

this Division be borne by tobacco retailer applicants and permittees. 

§33.4502 Definitions 

Except as otherwise provided, for purposes of this Division: 

"Person" has the same meaning as used in Section 11.0210. 
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''Police permit" has the same meaning as used in Municipal Code section 

—'- ^^—=35^20lTForptirpasffij"of Qlisi^ivTsroiipth^City Trea^S^m^endorse a 

business tax certificate with "Tobacco Retailer Endorsement" indicating a 

police permit to operate as a tobacco retailer has been issued. 

"Tobacco products" means any substance containing tobacco leaf, 

including, but not limited to, cigarettes, pipe tobacco, snuff, chewing 

tobacco, dipping tobacco, or any other preparation of tobacco. 

"Tobacco retailer" means any person who owns or operates, in whole or 

in part, a business for profit or not for profit who engages in tobacco 

retailing. 

"Tobacco retailing" means selling, offering for sale, or offering to 

exchange for any form of consideration, tobacco, tobacco products or 

tobacco paraphernalia. 

"Tobacco retailer endorsement" shall have the same meaning as "Police 

Permit" except that it may also be issued by the City Treasurer. 

§ 33.4503 Police Permit Required for Tobacco Retailer 

(a) It is unlawful for any person to operate as a tobacco retailer 

without a police permit. 

(b) It is unlawful for any person to engage in tobacco retailing unless 

the owner or operator has been issued a police permit to operate as 

a tobacco retailer at that location. ^ 

(c) A tobacco retailer must obtain a separate police permit for each 

fixed location from which he or she engages in tobacco retailing. 
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(d) No police permit shall be issued for any person operating as a 

(e) This section does not apply to sales or exchanges not made to the 

public. 

§33.4504 Enforcement Authority 

(a) The administration and enforcement of this Division shall be 

divided between the Chief of Police and the City Treasurer. The 

Chief of Police shall be responsible for determining the fitness of 

applicants for a.police permit to operate as a tobacco retailer, 

investigating any violations of this Division, and for taking 

administrative action against any police permit issued under this 

Division. Subject to approval from the Chief of Police, the City 

Treasurer is responsible for accepting applications for a police 

permit to operate as a tobacco retailer, and for issuing the permit 

; by endorsing the applicant's business tax certificate to indicate that 

a police permit has been issued authorizing the permittee to operate 

a tobacco retailing business. 

(b) The City Treasurer may accept an application to operate as a 

tobacco retailer and, subject to approval from the Chief of Police, 

endorse a tobacco retailer's business tax certificate with "Tobacco 

Retailer Endorsement," indicating a police permit to operate as a 

tobacco retailer has been issued. 
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— ^ ^ ^ ^-—oridertirisi^msioirshMiT^^ 

the Chief of Police. 

§33.4505 Tobacco Retailer Permit Application Contents 

(a) Each applicant for a police permit to operate as a tobacco retailer 

shall furnish the following information to the City Treasurer: 

(1) The full true name and any other names ever used by the 

applicant. 

(2) The current residential address and telephone number ofthe 

applicant. 

(3) The address ofthe proposed tobacco retailer business 

locatioa 

(4) Each residential address ofthe applicant for the five years 

immediately preceding the date ofthe application, and the 

inclusive dates of each address. 

(5) All fictitious business names ever used by applicant and the 

respective addresses of those businesses. 

(6) Written proof that the applicant is at least eighteen years of 

age. 

(7) A valid social security number. 

(8) Applicant's height, weight, and color of eyes and hair. 

(9) Photographs of the applicant as specified by the Chief of 

Police. 
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(10) Applicant's business, occupation, and employment history 

~ ^ forthe-five-years-immedj-atelypreceding-the-date^of — • 

application, including addresses and dates of employment. 

(11) Whether the applicant has ever had any license or permit 

issued by any agency or board, or any city, county, state or 

federal agency suspended or revoked, or has had any 

professional or vocational license or permit suspended or 

revoked within five years immediately preceding the 

application, and the reason for the suspension or 

revocation. 

(12) All criminal convictions, including those dismissed 

pursuant to Penal Code section 1203.4, except traffic 

infractions, and a statement ofthe dates and places of such 

convictions. 

(13) The name and address ofthe current owner and lessor of 

the real property upon which the proposed tobacco 

retailing business is to be conducted, and a copy ofthe 

lease or rental agreement. 

(14) All business tax certificates. 

(15) Information regarding licenses required under the 

"Cigarette and Tobacco Products Licensing Act of 2003," 

found in Business and Professions Code sections 22970, et 

seq., including, but not limited to, copies of applications for 
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licenses, licenses issued, and any documentation regarding 

—i_ri-•••• ̂  ^thrieasohsfoTlhe^eTOl'of'such"fzce7isi^. 

(16) Such other identification and information, including 

fingerprints, as may be required in order to discover the 

truth ofthe matters herein specified as required to be set 

forth in the application, 

(b) In addition to the information required by Municipal Code section 

33.4505(a), an applicant for a tobacco retailing permit must 

furnish the following information to the City Treasurer; 

(1) If the applicant is a corporation, the name ofthe 

corporation exactly as shown in its Articles of 

Incorporation or Charter, together with the state and date of 

incorporation, and names and residential addresses of each 

of its current officers and directors, and of each stockholder 

holding more than 25 percent ofthe stock ofthe 

corporation; 

(2) If the applicant is a partnership, the name and residential 

address of each of the partners, including limited partners; 

(3) If the applicant is a limited partnership, a copy of the 

limited partnership's certificate of limited partnership as 

filed with the County Clerk; 
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(4) If one or more ofthe limited partners is a corporation, the 

applicant shall provide the information abouTthat partner 

required by Municipal Code section 33.4505(b)(1); 

(5) If the applicant is a corporation or partnership, the name of 

the responsible managing officer. 

(c) An applicant for a police permit to operate as a tobacco retailer 

shall submit a signed declaration certifying that he or she has not 

been convicted of or faced administrative action based on 

violations ofthe offenses listed in Municipal Code section 

33.4510. It is unlawful to submit a false, untruthful, or misleading 

declaration. 

§33.4506 Corporate Officers and Partners Deemed Applicants 

Each corporate officer or partner of a tobacco retailing business is deemed 

an applicant and each must provide the information required in Municipal 

Code section 33.4505. 

§33.4507 Designation of Responsible Managing Officer, Signature on 

Applications 

An applicant that is a corporation or partnership shall designate one of its 

officers or general partners to act as its responsible managing officer. The 

responsible managing officer may complete and sign all applications on 

behalf of the corporate officers and partners.. 
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§33,4508 Proof of State Licenses, Permits, and Certifications Required Before 
_Issuance-olTobacco-RetaUer Permit = = 

In addition to the requirements of Municipal Code section 33.4505, any 

person desiring a police permit to operate as a tobacco retailer shall 

furnish to the City Treasurer all state licenses, permits, and certifications 

related to the saleof tobacco products and alcoholic beverages at the fixed 

location ofthe proposed tobacco retailing business. 

§33.4509 Investigation Prior to Issuance of Tobacco Retailer Permit 

(a) The Chief of Police, or other designated official, shall make an 

investigation as may be deemed sufficient as stated in Municipal 

Code section 33.0301 to determine an applicant's fitness to operate 

as a tobacco retailer. The Chief of Police shall have authority to 

grant or deny a police permit, and to determine whether to take 

administrative action against a police permit under this Division. 

(b) An investigation for a permit to operate as a tobacco retailer shall 

be conducted as prescribed in Municipal Code sections 33.0302, 

; 33.0303(a), 33.0304, 33.0306, 33.0307, 33.0308, 33.0309, 

33.0310, 33.0311, 33.0312, and 33.0313. 

§33.4510 Grounds for Denial of Tobacco Retailer Permit 

In addition to the grounds for denial stated in Municipal Code section 

33.0305(a)-(f), an application for a police permit to operate as a tobacco 

retailer shall be denied for any ofthe following reasons: The applicant 

has within five years immediately preceding the date ofthe filing ofthe 

application been convicted of, suffered any civil penalty, or faced 
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administrative action against any type of license for violations of any 

Penal Code section 308, Business and Professions Code sections 22950, et 

seq. ("Stop Tobacco Access to Kids Enforcement Act" or the "STAKE 

Act"), Business and Professions Code sections 22970, et seq. ("Cigarette 

and Tobacco Products Licensing Act of 2003"), or a charge of violating a 

lesser-included or lesser-related offense including, but not limited to, 

Penal Code section 415, in satisfaction of, or as a substitute for, an original 

charge of any ofthe offenses listed in this section. 

§33.4511 Right to Appeal Denial of Tobacco Retailer Permit 

Any applicant denied a permit to operate as a tobacco retailer shall be 

afforded an appeal as prescribed in Municipal Code sections 33.0501, 

33.0502, 33.0503, 33.0504, 33.0505, and 33.0508. 

§33.4512 Permit Fees 

(a) All costs associated with administration and enforcement of this 

Division including, but not limited to, investigating permit 

applications, processing permit applications, inspecting, 

regulating, and enforcing this Division, and providing for appeals, 

shall be borne by applicants and permittees. The City Manager 

' may assess a fee for a police permit to operate as a tobacco 

retailer according to the schedule set in the City Clerk's 

Composite Rate Book. 

(b) A permit issued under this Division shall be valid for a period of 

one year from the date of issuance. 
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§33.4513 Tobacco Retailer Operating Requirements 

-~~i— (a) 'K'to'Uww-retmfermastfs:^^ 

issued under this Division, in the manner prescribed in Municipal 

Code sections 33.0105(a) and (c). This subsection is regulatory 

only. 

(b) Tobacco retailers shall not allow, at any location for which they 

have apolicepermit to operate as a tobacco retailer, a violation of 

any tobacco control law including, but not limited to, the offenses 

listed in Municipal Code section 33.4510. Tobacco retailers shall 

be responsible for the acts of others who violate tobacco control 

laws at any location for which the tobacco retailer possesses a 

police permit to operate as a tobacco retailer. This subsection is 

regulatory only. 

(c) A tobacco retailer must display in a conspicuous and prominent 

location near tobacco products, information, in a manner 

established by the Chief of Police, on how to report violations of 

tobacco control laws including, but not limited to, reporting sales 

of tobacco products to minors, to the Chief of Police. 

§33.4514 Penalties and Regulatory Action 

(a) All penalties and regulatory action related to apolice permit issued 

to operate as a tobacco retailer shall be conducted as prescribed in 

Municipal Code sections 33.0401 to 33.0406. 
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(b) . If a police permit issued under this Division is suspended or 

"="~ "revokedrthej^"^^ " 

33.4513(a), written notice of such revocation for the duration of 

the suspension or revocation with their business tax certificate 

showing a tobacco retailer endorsement. 

§33.4515 Additional Penalties 

Pursuant to Health and Safety Code section 11364.7, a business license 

maybe revoked ifaperson possesses with intent to furnish drug 

paraphernalia, knowing, or under circumstances where one reasonably 

should know, that it will be used to inject, ingest, inhale, or otherwise 

introduce into the human body a controlled substance. 

§33.4516 Tobacco Retailer Permit Not Transferable 

A police permit issued under this Division is not transferable. 

Grandfather Clause §33.4517 

§33.4518 

Convictions for offenses listed in Section 33.4510 shall not be used to 

deny an application for a police permit under this Division if the date of 

the conviction was prior to the passage of this Division. 

Reporting 

The Chief of Police shall, on a yearly basis or as requested by the Public 

Safety and Neighborhood Services Committee, report to the Public Safety 

and Neighborhood Services Committee the following information: 

(a) A summary of activity related to the administration and 

enforcement of this Division; and 
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(b) An accounting of all funds received and used for the administration 

and enforcenfait'of thisiDivisiou," and "" 

(c) The estimated rate of illegal sales of tobacco products to minors 

within the City of San Diego. 

§33.4519 Sunset Clause 

This Division shall be repealed five years from and after the final passage 

of this Division, unless this section is repealed. 

Section 2. That a full reading of this ordinance is dispensed with prior to its final 

passage, a written or printed copy having been available to the City Council and the public a day 

prior to its final passage. 

Section 3. This ordinance shall take effect and be in force on the one hundred and 

eightieth day from and after its final passage. 

APPROVED: MICHAEL J:. AGUIRRE, City Attorney 

By 
Michael J. Aguirre 
City Attorney 
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T-hereby-ceitify'thatlhe^regoing^^dinMx^iras"pKs^ed try tfirC^Qricil oftETCity of "San 
Diego, at this meeting of . 

ELIZABETH S. MALAND 
City Clerk 

By 
Deputy City Clerk 

Approved: 
(date) JERRY SANDERS, Mayor 

Vetoed: 
(date) JERRY SANDERS, Mayor 

-PAGE 15 OF 15-



000217 
(O-2005-65-DRAFT) 

_QRDMANCT-MJMBERj3^ ^N£W=S-ERI£S^ 

ADOPTED ON 

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF 
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION 
45, SECTIONS 33.4501 TO 33.4516, TITLED "PERMITS FOR 
TOBACCO PRODUCT SALES," RELATING TO 
REQUIREMENTS FOR PERMITS FOR TOBACCO'PRODUCT 
SALES 

WHEREAS, according to the American Cancer Society, nearly all first use of tobacco 

products by minors occurs before high school graduation and, if such use is curtailed, then 

minors are likely not to use tobacco at all; and 

WHEREAS, minors, who use tobacco products, face profound consequences, including 

illness, cancer, addiction, increased drug use, poor school performance, and a host of other 

similar maladies; and 

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of 

cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase, 

receipt, or possession of tobacco products to minors; and 

WHEREAS, state law requires tobacco retailers to check the identification of tobacco 

purchasers who reasonably appear to be under 18 years of age (Business and Professions Code 

section 22956) and provides procedures for onsite sting inspection of tobacco retailers using, 

persons under 18 years of age (Business and Professions Code section 22952); and 

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other 

tobacco products at alarming rates; and 
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WHEREAS,'a recent survey by the American Lung Association of San Diego and 

JtaperialJ^omitieSzCai^^ 

stores surveyed in the City of San Diego sell cigarettes to minors; and 

WHEREAS, the City Council ofthe City of San Diego has a substantial interest in 

promoting compliance with state law prohibiting sales of cigarettes and tobacco products to 

minors; promoting compliance with federal, state, and local laws intended to discourage the 

purchase of tobacco products by minors; and finally, and most-importantly, in protecting 

children from being lured into illegal activity through the misconduct of adults; and 

WHEREAS, the California Courts in cases such as Cohen v. Board of Supervisors, 40 

Cal. 3d 277 (1985) and Bravo Vendingv. City of Mirage, 16 Cal. App. 4th 383 (1993), have 

affirmed the power ofthe local aovemments to regulate business activitv in order to discourage 

violations ofthe law; and 

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, which created a 

state licensing program for the sale of tobacco products, permits local governments to create 

their own ordinances to discourage violations ofthe law; and 

WHEREAS, the City Council ofthe City of San Diego finds and declares that the 

purpose ofthe ordinance is: 

(1) to discourage violations of law which prohibit or discourage sale or distribution of 

tobacco products to minors; and 

(2) to protect the health, welfare, and safety of minors; NOW, THEREFORE, 

BE IT ORDAINED, by the Council ofthe City of San Diego, as follows: 
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Section I. That Chapter 3, Article 3, ofthe San Diego Municipal Code be and is 

hereby amended bv adding Pivision 4 j , Sftnti nng. 13.4sni-ihm*ah-3>XA$1^4^4=*== 

"Permits for Tobacco Product Sales," to read as follows: 

§33.4501 Definitions 

Except as otherwise provided, for the purpose of this division: 

"Person" has the same meaning as used in Section 11.0210. 

"Police permit" has the same meaning as used in Municipal Code section 

33.0201. For purposes of this Division, the City Treasurer may endorse a 

business tax certificate issued by the City Treasurer with "Tobacco 

Retailer Endorsement" to indicate that a police permit for has been issued 

to operate as a tobacco retailer. 

"Tobacco products" means any substance containing tobacco leaf, 

including but not limited to cigarettes, pipe tobacco, snuff, chewing 

tobacco, dipping tobacco, or any other preparation of tobacco. 

"Tobacco retailer" means any person who owns or operates, in whole or 

in part, a business for profit or not for profit who engages in tobacco 

retailing. 

"Tobacco retailing" means selling, offering for sale, or offering to 

exchange for any form of consideration, tobacco, tobacco products or 

tobacco paraphernalia. 

"Tobacco retailer endorsement" shall have the same meaning as "Police 

Permit" except that it may also be issued by the City Treasurer. 
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§ 33.4502 Tobacco Retailer Endorsement Required for Tobacco Retailer 

_(a) It is unlawfiiLfoiLanyjRecJQflLtQ cypeialtasjijobacco-retailez-

without a police permit. 

(b) It is unlawful for any person to engage in tobacco retailing unless 

the owner or operator has been issued a police permit to operate as 

a tobacco retailer at that location. This section does not apply to 

sales or exchanges not made to the public. 

(c) A tobacco retailer must obtain a separate police permit for each 

fixed location from which he or she engages in tobacco retailing. 

(d) No police permit shall be issued for any person operating as a 

tobacco retailer at any location other than a fixed location. 

§33.4503 Responsibilities 

(a) It is the intent of this division that the responsibilities of 

administration and enforcement be divided between the Police 

. Department and the Treasurer, respectively. The Police 

Department shall be responsible for determining the fitness of 

applicants for apolice permit to operate as a tobacco retailer, 

investigating any violations of this Division, and for taking 

administrative action against any police permit issued under this 

Division. The Treasurer is responsible for accepting applications, 

subject to approval from the Chief of Police, for a police permit to 

operate as a tobacco retailer and, subject to approval from the 

Chief of Police, for issuing the permit by endorsing the applicant's 
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a tobacco rpfailpr W bftftn I'SPPH, — 

(b) The City Treasurer may accept an application to operate as a 

tobacco retailer and, subject to approval from the Chief of Police, 

endorse a tobacco retailer's business tax certificate with "Tobacco 

Retailer Endorsement," indicating a police permit to operate as a 

tobacco retailer has been issued. 

(c) Any information provided to or gathered by the City Treasurer 

under this Division shall also be shared with and made available to 

the Chief of Police. 

§33.4504 Tobacco Retailer Permit Application Contents 

(a) Each applicant for apolice permit to operate as a tobacco retailer 

shall furnish the following information to the City Treasurer: 

(1) The full true name and any other names used by the 

applicant. 

(2) The current residential address and telephone number ofthe 

applicant. 

(3) The address ofthe proposed tobacco retailer business 

• location 

(4) Each residential address ofthe applicant for the five years 

immediately preceding the date ofthe application, and the 

inclusive dates of each address. 

(5) All fictitious business names used by applicant and the 

respective addresses of those businesses. 
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(6) Written proof that the applicant is at least eighteen years of 

age^and-^A^-id^soeiaksecurit^umber-;^ 

(7) Applicant's height, weight, color of eyes, and hair. 

(8) Photographs ofthe applicant as specified by the Chief of 

Police. 

(9) Applicant's business, occupation, and employment history 

for the five years immediately preceding the date of 

application, including addresses and dates of employment. 

(10) Whether the applicant has ever had any license or permit 

issued by any agency or board, or any city, county, state or 

federal agency revoked or suspended, or has had any 

professional or vocational license or permit revoked or 

suspended within five years immediately preceding the 

application, and the reason for the suspension or 

revocation. 

(11) All criminal convictions, including those dismissed 

pursuant to Penal Code section 1203.4, except traffic 

infractions, and a statement ofthe dates and places of such 

convictions. 

(12) The name and address ofthe owner and lessor ofthe real 

property upon which the business is to be conducted, and a 

copy ofthe lease or rental agreement. 

(13) All business tax certificates. 
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(14) Information regarding licenses required under the 

"Ci^arette.3ndJ]>ihacr^^mdiJ&tsJ^fiPiif;inpM^f^f^^(^f^ 

found in Business and Professions Code sections 22970, et 

seq, including, but not limited to, copies of applications for, 

licenses issued, and any documentation regarding the 

reasons for the denial of such license. 

(15) Such other identification and information, including 

fingerprints, as may be required in order to discover the 

truth ofthe matters herein specified as required to be set 

forth in the application, 

(b) In addition to the information required by Municipal Code section 

33.4503(a), an applicant as a tobacco retailer must furnish the 

following information to the City Treasurer: 

(1) if the applicant is a corporation, the name ofthe 

corporation exactly as shown in its Articles of 

Incorporation or Charter, together with the state and date of 

incorporation and names and residential addresses of each 

of its current officers and directors, and of each stockholder 

holding more than 25 percent ofthe stock ofthe 

corporation; 

(2) if the applicant is a partnership, the name and residential 

addresses of each ofthe partners, including limited 

partners; 
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000224 (3) if the applicant is a limited partnership, a copy ofthe 

limited iwtngisMplS-certificale^QOimited.partnersMp^s^ 

filed with the County Clerk; 

(4) if one or more of the limited partners is a corporation, the 

applicant shall provide the information about that partner 

required by Municipal Code section 33.4503(a); 

(5) if the applicant is a corporation or partnership, the name of 

the responsible managing officer. 

(c) An applicant for apolice permit to operate as a tobacco retailer 

shall submit a signed declaration certifying that he or she has not 

been convicted of or faced administrative action based on 

violations ofthe offenses listed in Municipal Code section 

33.4507(c)(1). It shall be unlawful to submit a false, untruthful, or 

misleading declaration. 

§33.4505 Corporate Officers and Partners Deemed Applicants 

Each corporate officer or partner of a business operating as a tobacco 

retailer is deemed an applicant and each must provide the information 

required in Municipal Code section 33.4503. 

§33.4506 Designation of Responsible Managing Officer, Signature on 
Applications 

An applicant that is a corporation or partnership shall designate one of its 

officers or general partners to act as its responsible managing officer. The 

responsible managing officer may complete and sign all applications on 

behalf of the corporate officers and partners. 

-PAGE 8 OF 13-



000225 
§33.4507 Proof of State Licenses, Permits, and Certifications Required Before 

Issuance of Tobacco Retailer Business 

— I^additrOnTolhe requirements otIvlunicipal Code section 33.4503, any 

person desiring a police permit to operate as a tobacco retailer shall 

furnish to the City Treasurer all state licenses, permits, and certifications 

related to the sale of tobacco products and alcoholic beverages at the fixed 

location where the applicant will operate as a tobacco retailer. 

§33.4508 Permit Issuance and Grounds for Denial Of Permit To Operate As a 

Tobacco Retailer 

(a) The Chief of Police shall make an investigation as may be deemed 

sufficient as stated in Municipal Code section 33.0301 to 

determine an applicant's fitness to operate as a tobacco retailer. 

The Chief of Police shall have authority to determine whether or 

not to grant a police permit or take administrative action against a 

police permit under this division. 

(b) An investigation for a permit to operate as a tobacco retailer shall 

be conducted as prescribed in Sections 33.0302, 33.0303(a), 

33.0304, 33.0306, 33.0307, 33..0308, 33.0309, 33.0310, 33.0311, 

33,0312, and 33.0313. 

(c) In addition to the grounds for denial stated in Municipal Code 

section 33.0306(a)-(f) an application for a police permit to operate 

as a tobacco retailer shall be denied for any ofthe following 

reasons: 
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The applicant has within five years immediately preceding the date 

ofthe filing ofthe application been convicted of, suffered any civil 

penalty, or faced administrative action against any type of license 

for violations of any tobacco control law, including, but not 

limited to, the following offenses: Penal Code section 308, 

Business and Professions Code sections 22950, et seq. ("Stop 

Tobacco Access to Kids Enforcement Act or the STAKE Act"), 

Business and Professions Code sections 22970, et seq. ("Cigarette 

and Tobacco Products Licensing Act of 2003") or a charge of 

violating a lesser included or lesser related offense, including but 

not limited to, Penal Code section 415, in satisfaction of, or as a 

substitute for, an original charge of any ofthe offenses listed in 

this section. 

§33.4509 Right to Appeal Denial of Permit To Operate As A Tobacco Retailer. 

Any applicant denied a permit to operate as a tobacco retailer shall be 

afforded an appeal as prescribed in Municipal Code sections 33.0501, 

33.0502, 33.0503, 33.0504, 33.0505, and 33.0508. 

§33.4510 Permit Fees 

(a) It is the intent that all costs associated with all aspects of this 

division, including but not limited to, investigating permit 

applications, processing permit applications, inspecting, 

regulating, and enforcing this division, and providing for appeals, 

shall be borne by applicants and permittees. To this end, the City 

Manager may assess a fee for a police permit to operate as a 
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tobacco retailer according to the schedule set in the City Clerk's 

-Composite-Rate-Book-

(b) A permit issued under this division shall be valid solely for a 

period of one year from the date of issuance. 

§33.4511 Tobacco Retailer Permit Operating Requirements 

(a) A tobacco retailer must keep and post his or her police permit, 

issued under this division, in the manner prescribed in Municipal 

Code sections 33.0105(a) and (c). This section is regulatory only. 

(b) Persons who possess a police permit to operate as a tobacco 

retailer shall not allow or permit, at any location for which they 

have a police permit to operate as a tobacco retailer, a violation of 

any tobacco control law, including but not limited to, the offenses 

listed in Municipal Code section 33.4507(c)Cl). Given the need to 

protect the health and welfare of minors and the public, it is the 

intent of this section to hold the tobacco retailer responsible for 

the acts of others who violate tobacco control laws at locations for 

which the tobacco retailer possesses apolice permit to operate as 

a tobacco retailer. This section is regulatory only. 

(c) A tobacco retailer must display in a conspicuous and prominent 

location near tobacco products, information, in a maimer set by the 

San Diego Police Department, on how to report violations of 

tobacco control laws, including, but not limited to reporting sales 
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of tobacco products to minors to the San Diego Police 

-HepartmenL 

§33.4512 

§33.4514 

§33.4515 

§33.4516 

Penalties and Regulatory Action 

(a) All penalties and regulatory action related to a police permit issued 

to operate as a tobacco retailer shall be conducted as prescribed in 

Municipal Code sections 33.0401 to 33.0406. 

'(b) If a police permit issued under this division is suspended or 

revoked, the permittee must post, consistent with section 33.4509, 

written notice of such revocation for the duration ofthe suspension 

or revocation with their business tax certificate showing a tobacco 

retailer endorsement. 

§33.4513 Tobacco Retailer Police Permit Not Transferable 

A police permit issued under this division is not transferable. 

Grandfather Clause 

Convictions for offenses listed in Section 33.4507(c)(1) shall not be used 

to deny an application for a police permit under this division if the date of 

the conviction was prior to the passage of this division. 

Sunset Clause 

This division shall be repealed five years from and after the passage of this 

division, unless this section is repealed. 

Reporting 

The San Diego Police Department shall, on a yearly basis or as requested 

by the Public Safety and Neighborhood Services Committee, report to the 
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Public Safety and Neighborhood Services Committee the following 

^informations 

(a) A summary of activity related to the administration and 

enforcement of this division; and 

(b) An accounting of all funds received and used for the 

administration and enforcement of this division;-and 

(c) The estimated rate of illegal sales of tobacco products to 

minors within the City of San Diego. 

Section 2. That a full reading of this ordinance is dispensed with prior to its final 

passage, a written or printed copy having been available to the City Council and the public a day 

prior to its final passage. 

Section 3. This ordinance shall take effect and be in force on the one hundred and 

eightieth day from and after its passage. 

APPROVED: MICHAEL J. AGUIRRE, City Attorney 

By 
Simon Silva 
Deputy City Attorney 

SS:jp 
04/05/05 
Or.Dept:Police 
O-2005-65 -DRAFT 
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(O-2005-65-DRAFT) 

Version B 

ORDINANCE NUMBER O- (NEW SERIES) 

ADOPTED ON 

AN ORDINANCE AMENDING CHAPTER 3, ARTICLE 3, OF 
THE SAN DIEGO MUNICIPAL CODE BY ADDING DIVISION 
45, SECTIONS 33.4501 TO 33.4516, TITLED "PERMITS FOR 
TOBACCO PRODUCT SALES," RELATING TO 
REQUIREMENTS FOR PERMITS FOR TOBACCO PRODUCT 
SALES 

WFIEREAS, according to the American Cancer Society, nearly.all first use of tobacco 

products by minors occurs before high school graduation and, if such use is curtailed, then 

minors are likely not to use tobacco at all; and 

WHEREAS, minors, who use tobacco products, face profound consequences, including 

illness, cancer, addiction, increased drug use, poor school performance, and a host of other 

similar maladies; and 

WHEREAS, state law (Penal Code section 308) prohibits the sale or furnishing of 

cigarettes, tobacco products and smoking paraphernalia to minors, as well as the purchase, 

receipt, or possession of tobacco products to minors; and 

WHEREAS, state law requires tobacco retailers to check the identification of tobacco 

purchasers who reasonably appear to be under 18 years of age (Business and Professions Code 

section 22956) and provides procedures for onsite sting inspection of tobacco retailers using 

persons under 18 years of age (Business and Professions Code section 22952); and 

WHEREAS, despite these restrictions, minors continue to obtain cigarettes and other 

tobacco products at alarming rates; and 
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WHEREAS, a recent survey by the American Lung Association of San Diego and 

TTnpCTM^blmtVe'S^'arried=ouHn^San^^ 

stores surveyed in the City of San Diego sell cigarettes to minors; and 

WHEREAS, the City Council ofthe City of San Diego has a substantial interest in 

promoting compliance with state law prohibiting sales of cigarettes and tobacco products to 

minors; promoting compliance with federal, state, and local laws intended to discourage the 

purchase of tobacco products by minors; and finally, and most-importantly, in protecting 

children from being lured into illegal activity through the misconduct of adults; and 

WHEREAS, the California Courts in cases such as Cohen v. Board of Supervisors, 40 

Cal. 3d 277 (1985) and Bravo Vendingv. City of Mirage, 16 Cal. App. 4th 383 (1993), have 

affinned the power ofthe local guvcmiiiciits to regUiate ousuicss activity in oruer to uiscourage 

violations of the law; and 

WHEREAS, State Assembly Bill 71, chaptered on October 12, 2003, which created a 

state licensing program for the sale of tobacco products, permits local governments to create 

their own ordinances to discourage violations ofthe law; and 

WHEREAS, the City Council ofthe City of San Diego finds and declares that the 

purpose of the ordinance is; 

(1) to discourage violations of law which prohibit or discourage sale or distribution of 

tobacco products to minors; and 

(2) to protect the health, welfare, and safety of minors; NOW, THEREFORE, 

BE IT ORDAINED, by the Council ofthe City of San Diego, as follows: 
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Section 1. That Chapter 3, Article 3, ofthe San Diego Municipal Code be and is 

===KCTeby::a^eirdei^^ 

"Permits.for Tobacco Product Sales," to read as follows: 

§33.4501 Definitions 

Except as otherwise provided, for the purpose of this division: 

"Person" has the same meaning as used in Section 11.0210. 

"Police permit" has the same meaning as used in Municipal Code section 

33.0201. For purposes of this Division, the City Treasurer may endorse a 

business tax certificate issued by the City Treasurer with "Tobacco 

Retailer Endorsement" to indicate that a police permit for has been issued 

to operate as a tobacco retailer. 

"Tobacco products" means any substance containing tobacco leaf, 

including but not limited to cigarettes, pipe tobacco, snuff, chewing 

tobacco, dipping tobacco, or any other preparation of tobacco. 

"Tobacco retailer" means any person who owns or operates, in whole or 

in part, a business for profit or not for profit who engages in tobacco 

retailing. _ , 

"Tobacco retailing" means selling, offering for sale, or offering to 

exchange for any form of consideration, tobacco, tobacco products or, 

tobacco paraphernalia. 

"Tobacco retailer endorsement" shall have the same meaning as "Police 

Permit" except that it may also be issued by the City Treasurer. 
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§ 33.4502 Tobacco Retailer Endorsement Required for Tobacco Retailer 

without a police permit. 

(b) It is unlawful for any^er^o^ to engage in tobacco retailing unless 

the owner or operator has been issued a police permit to operate as 

a tobacco retailer at that location. This section does not apply to 

sales or exchanges not made to the public. 

.(c) A tobacco retailer must obtain a separate police permit for each 

fixed location from which he or she engages in tobacco retailing. 

(d) No police permit shall be issued for any person operating as a 

tobacco retailer at any location other than a fixed location. 

§33.4503 Responsibilities 

(a) It is the intent of this division that the responsibilities of 

administration and enforcement be divided between the Police 

Department and the Treasurer, respectively. The Police 

• Department shall be responsible for determining the fitness of -

applicants for a police permit to operate as a tobacco retailer, 

investigating any violations of this Division, and for taking 

administrative action against any police permit issued under this 

Division. The Treasurer is responsible for accepting applications, 

subject to approval from the Chief of Police, for a police permit to 

operate as a tobacco retailer and, subject to approval from the 

Chief of Police, for issuing the permit by endorsing the applicant's 

-PAGE 4 OF 13-



000235 
business tax certificate to indicate that a police permit to operate as 

^obacco^retailerhas^een^issued. 

(b) The City Treasurer may accept an application to operate as a 

tobacco retailer and, subject to approval from the Chief of Police, 

endorse a tobacco retailer's business tax certificate with "Tobacco 

Retailer Endorsement" indicating apolice permit to operate as a 

tobacco retailer has been issued. 

(c) Any information provided to or gathered by the City Treasurer 

under this Division shall also be shared with and made available to 

the Chief of Police. 

§33.4504 Tobacco Retailer Permit Application Contents 

(a) Each applicant for a police permit to operate as a tobacco retailer 

shall furnish the following information to the City Treasurer: 

(1) The full true name and any other names used by the 

applicant. 

(2) The current residential address and telephone number ofthe 

applicant. 

(3) The address ofthe proposed tobacco retailer business 

location. 

(4) Each residential address ofthe applicant for the five years 

immediately preceding the date ofthe application, and the 

inclusive dates of each address. 

(5) All fictitious business names used by applicant and the 

respective addresses of those businesses. 
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000236 
(6) Written proof that the applicant is at least eighteen years of 

^^^^-age-and-a-y-aUd^oeial-securitV-number. _ _ 

(7) Applicant's height, weight, color of eyes, and hair. 

(8) Photographs ofthe applicant as specified by the Chief of 

Police. 

(9) Applicant's business, occupation, and employment history 

for the five years immediately preceding the date of 

application, including addresses and dates of employment. 

(10) Whether the applicant has ever had any license or permit 

issued by any agency or board, or any city, county, state or 

federal agency revoked or suspended, or has had any 

professional or vocational license or permit revoked or 

suspended within five years immediately preceding the 

application, and the reason for the suspension or 

, revocation. 

(11) All criminal convictions, including those dismissed 

pursuant to Penal Code section 1203.4, except traffic 

infractions, and a statement of the dates and places of such 

convictions. 

(12) The name and address ofthe owner and lessor ofthe real 

property upon which the business is to be conducted, and a 

copy ofthe lease or rental agreement. 

(13) All business tax certificates. 
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000237 (14) Information regarding licenses required under the 

ttCigarette^n.dJ^)bacGQ.-RrQduGtsJJiceBskg^.ct-=Q£2-QQ3~ 

found in Business and Professions Code sections 22970, et 

seq, including, but not limited to, copies of applications for, 

licenses issued, and any documentation regarding the ' 

reasons for the denial of such license. 

(15) Such other identification and information, including 

fingerprints, as may be required in order to discover the 

truth of the matters herein specified as required to be set 

• ' forth in the application. 

(b) . In addition to the information required by Municipal Code section 

33.4503(a), an applicant as a tobacco retailer must furnish the 

following information to the City Treasurer; 

(1). if the applicant is a corporation, the name ofthe 

corporation exactly as shown in its Articles of 

Incorporation or Charter, together with the state and date of 

. incorporation and names and residential addresses of each 

of its current officers and directors, and of each stockholder 

holding more than 25 percent ofthe stock ofthe 

corporation; 

(2) if the applicant is a partnership, the name and residential 

addresses of each ofthe partners, including limited 

partners; 
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(3) if the applicant is a limited partnership, a copy of the 

limited^partnersliip'^^eitifieatei:Qf4imited^partnership=as. 

§33,4505 

§33.4506 

filed with the County Clerk; 

(4) if one or more ofthe limited partners is a corporation, the 

applicant shall provide the infonnation about that partner 

required by Municipal Code section 33.4503(a); 

(5) if the applicant is a corporation or partnership, the name of 

the responsible managing officer. 

(c) An applicant for a police permit to operate as a tobacco retailer 

shall submit a signed declaration certifying that he or she has not 

• been convicted of or faced administrative action based on 

violations ofthe offenses listed in Municipal Code section 

33.4507(c)(1). It shall be unlawful to submit a false, untruthful, or 

misleading declaration. • 

Corporate Officers and Partners Deemed Applicants 

Each corporate officer or partner of a business operating as a tobacco 

retailer is deemed an applicant and each must provide the information 

required in Municipal Code section 33.4503. 

Designation of Responsible Managing Officer, Signature on 
Applications 

An applicant that is a corporation or partnership shall designate one of its 

officers or general partners to act as its responsible managing officer. The 

responsible managing officer may complete and sign all applications on 

behalf of the corporate officers and partners. 
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§33.4507 Proof of State Licenses, Permits, and Certifications Required Before 

Issuance of Tobacco Retailer Business 

In addition to the requirements of Municipal Code section 33.4503, any 

person desiring apolice permit to operate as a tobacco retailer shall 

furnish to the City Treasurer all state licenses, permits, and certifications 

related to the sale of tobacco products and alcoholic beverages at the fixed 

location where the applicant will operate as a tobacco retailer. 

§33.4508 Permit Issuance and Grounds for Denial Of Permit To Operate As a 

Tobacco Retailer 

(a) The Chief of Police shall make an investigation as may be deemed 

sufficient as stated in Municipal Code section 33.0301 to 

determine an applicant's fitness to operate as a tobacco retailer. 

The Chief of Police shall have authority to determine whether or 

not to grant apolice permit or take administrative action against a 

police permit under this division. 

(b) An investigation for a permit to operate as a tobacco retailer shall 

be conducted as prescribed in Sections 33.0302, 33.0303(a), 

33.0304, 33.0306, 33.0307, 33.0308, 33.0309, 33.0310, 33.0311, . 

33.0312, and 33.0313. 

(c) In addition to the grounds for denial stated in Municipal Code 

section 33.0306(a)-(f) an application for apolice permit to operate 

as a tobacco retailer shall be denied for any ofthe following 

reasons: 
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The applicant has within five years immediately preceding the date 

^fthe^filing-ofthe-applicatiombeemconviGted^ofrsu^ered^any^civi^ 

penalty, or faced administrative action against any type of license 

for violations of any tobacco control law, including, but not 

limited to, the following offenses: Penal Code section 308, 

Business and Professions Code sections 22950, et seq. ("Stop 

Tobacco Access to Kids Enforcement Act or the STAKE Act"), 

Business and Professions Code sections 22970, et seq. ("Cigarette 

and Tobacco Products Licensing Act of 2003") or a charge of 

violating a lesser included or lesser related offense, including but 

not limited to, Penal Code section 415, in satisfaction of, or as a 

substitute for, an original charge of any ofthe offenses listed in 

this section. 

§33.4509 Right to Appeal Denial of Permit To Operate As A Tobacco Retailer. 

Any applicant denied a permit to operate as a tobacco retailer shall be 

afforded an appeal as prescribed in Municipal Code sections 33.0501, 

33.0502, 33.0503, 33.0504, 33.0505, and 33.0508. 

§33.4510 Permit Fees 

(a) It is the intent that all costs associated with all aspects of this 

division, including but not limited to, investigating permit 

applications, processing permit applications, inspecting, 

regulating, and enforcing this division, and providing for appeals, 

shall be borne by applicants and permittees. To this end, the City 

Manager may assess a fee for a police permit to operate as a 
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tobacco retailer according to the schedule set in the City Clerk's 

(b) A permit issued under this division shall be valid solely for a 

period of one year from the date of issuance. • 

§33.4511 Tobacco Retailer Permit Operating Requirements 

(a) A tobacco retailer must keep and post his or her police permit, 

issued under this division, in the manner prescribed in Municipal 

Code sections 33.0105(a) and (c). This section is regulatory only. 

(b) Persons who possess & police permit to operate as a tobacco 

retailer shall not allow or permit, at any location for which they 

have apolice permit to operate as a tobacco retailer, a violation of 

any tobacco control law, including but not limited to, the offenses 

listed in Municipal Code section 33.4507(c)(1), Given the need to 

protect the health and welfare of minors and the public, it is the 

intent of this section to hold the tobacco retailer responsible for 

the acts of others who violate tobacco control laws at locations for 

which the tobacco retailer possesses a police permit to operate as 

a tobacco retailer. This section is regulatory only. 

(c) A tobacco retailer must display in a conspicuous and prominent 

location near tobacco products, information, in a manner set by the 

San Diego Police Department, on how to report violations of 

tobacco control laws, including, but not limited to reporting sales 
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Department. 

§33.4512 Penalties and Regulatory Action 

.(a) All penalties and regulatory action related to a police permit issued 

to operate as a tobacco retailer shall be conducted as prescribed in 

Municipal Code sections 33.0401 to 33.0406. 

(b) Ifa police permit issued under this division is suspended or • 

revoked, the permittee must post, consistent with section 33.4509, 

written notice of such revocation for the duration ofthe suspension 

or revocation with their business tax certificate showing a tobacco 

"̂" '• retailer endorsement. 

(c) To insure compliance with this Division, the Chief of Police shall 

be required to inspect at least 20 percent of tobacco retailers per 

i year. 
"5-"" • " • • 

§33.4513 Tobacco Retailer Police Permit Not Transferable 

A police permit issued under this division is not transferable. 

§33.4514 Grandfather Clause 

Convictions for offenses listed in Section 33.4507(c)(1) shall not be used 

to deny an'application for apolice permit under this division if the date of 

• the conviction was prior to the passage of this division. • 

§33.4515 Sunset Clause 

This division shall be repealed five'years from and after the passage of this 

division, unless this section is repealed. 
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§33.4516 Reporting 

^^e^an-DiegO-EoliceJ3epartment_shalUxn,a_yxarlyJb_asis_OL^s_r^uest^ 

by the Public Safety and Neighborhood Services-Committee, report to the 

Public Safety and Neighborhood Services Committee the following 

information: 

(a) A summary of activity related to the administration and 

enforcement of this division; and 

(b) An accounting of all funds received and used for the 

administration and enforcement of this division; and 

(c) The estimated rate of illegal sales of tobacco products to 

minors within the City of San Diego. 

Section 2. That a full reading of this ordinance is dispensed with prior to its final 

passage, a written or printed copy having'been available to the City Council and the public a day 

prior to its final passage. 

Section 3. This ordinance shall take effect and be in force on the one hundred and 

eightieth day from and after its passage. 

APPROVED: MICHAEL J. AGUIRRE, City Attorney 

By 
Simon Silva 
Deputy City Attorney 

SS:jp 
04/08/05 
Or.Dept:Police 
O-2005-65 -DRAFT-Version B 
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